
V
E

O
L

IA
E

S
L

A
N

D
FIL

L
,

IN
C

.

Petitioner,

R
espondent.

))))
O

F
Z

IO
N

)))

C
E

I
V

E
D

C
L

O
FFIC

E

F
E

B
8

2011
STA

vrE
O

F
ILLIN

O
IS

‘0I
I
U

to
p

C
ontrolB

oarcj

(P
ollution

C
ontrol

Facility
Siting

A
ppeal)

T
o:

N
O

T
IC

E
O

F
F

IL
IN

G

John
T

herriault,
A

ssistant
C

lerk
Illinois

Pollution
C

ontrol
B

oard
Jam

es
R

.
T

hom
pson

C
enter

Suite
11-500

100
W

est
R

andolph
C

hicago,
Illinois

60601-32
18

L
arry

C
lark

700
N

.
L

ake
Street

Suite
200

M
undelein,

IL
60060

G
erald

P.
C

allaghan
Freeborn

&
Peters,

L
L

P
A

ttorneys
for

P
etitioner

311
S.

W
acker

D
rive,

Suite
3000

C
hicago,

Illinois
60606-6677

B
radley

P.
H

alloran
H

earing
O

fficer,
IPC

B
Jam

es
R

.
T

hom
pson

C
enter,

Suite
11-500

100
W

est
R

andolph
C

hicago,
Illinois

60601-32
18

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

on
February

28,
2011,

I
have

filed
w

ith
the

O
ffice

ofthe
C

lerk
of

the
P

ollution
C

ontrol
B

oard
the

original
and

nine
copies

of the
R

E
S

P
O

N
S

E
B

R
IE

F
O

F
R

E
S

P
O

N
D

E
N

T
C

IT
Y

C
O

U
N

C
IL

O
F

T
H

E
C

IT
Y

O
F

Z
IO

N
,

a
copy

of
w

hich
is

herew
ith

served
upon

you.

A
dam

B
.

Sim
o

A
ttorney

for
R

espondent

D
ated:

February
28,

2011

A
dam

B
.

Sim
on

D
erke

J.
Price

A
N

C
E

L
,

G
L

IN
K

,
D

IA
M

O
N

D
,

B
U

S
H

,
D

IC
IA

N
N

I
&

K
R

A
FT

H
E

FE
R

, P.C
.

A
tto

rn
ey

s
fo

r
R

esp
o

n
d

en
t

140
S

o
u
th

D
earb

o
rn

S
treet,

S
ix

th
F

lo
o

r

C
h
icag

o
,

Illin
o

is
60603

(3
1

2
)

782-7606

IL
L

IN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D

V
.

C
IT

Y
C

O
U

N
C

IL
O

F
T

H
E

C
IT

Y

)
PC

B
11-10



IL
L

IN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
H

E
C

E
flV

E
D

C
LER

K
’S

O
FFIC

E
V

E
O

L
IA

E
S

Z
IO

N
L

A
N

D
FIL

L
,

IN
C

.
)

FEB
28

2011
P

etitioner,
)

STA
TE

O
F

ILLIN
O

IS
V

.
)

PC
B

11-10
Pollution

C
ontrol

B
oard

)
C

IT
Y

C
O

U
N

C
IL

O
F

T
H

E
C

IT
Y

O
F

Z
IO

N
)

(Pollution
C

ontrol
Facility

)
Siting

A
ppeal)

R
espondent.

)

R
E

S
P

O
N

S
E

B
R

IE
F

O
F

R
E

S
P

O
N

D
E

N
T

C
IT

Y
C

O
U

N
C

IL
O

F
T

H
E

C
IT

Y
O

F
Z

IO
N

R
espondent,

C
ity

C
ouncil

of
the

C
ity

of
Z

ion
(“C

ity”)
subm

its
this

brief
in

opposition
to

the
Petitioner’s

appeal
of

Special
C

ondition
2.2

that
the

C
ity

im
posed

in
the

ordinance
granting

local
siting

approval
of

the
expansion

of
Petitioner’s

landfill
(the

“E
xpansion”).

For
the

reasons

stated
in

this
brieL

Special
C

ondition
2.2

should
be

sustained,
or

alternatively,
m

odified
to

m
aintain

at
least

the
degree

ofreview
consented

to
by

the
Petitioner.

I.
L

egal
S

tan
d

ard
s

for
B

oard
R

eview

In
review

ing
the

local
siting

authority’s
im

position
of

a
special

condition,
the

B
oard

m
ust

determ
ine

w
hether

the
special

condition
to

a
site

approval
is

reasonable
and

necessary
to

accom
plish

the
purposes

of
Section

39.2
of

the
A

ct
and

not
inconsistent

w
ith

B
oard

regulations.

Peoria
D

isposal
C

o.
v.

Peoria
C

ounty
B

oard,
PC

B
06-184,

slip
op.

at
6

(D
ec.

7,
2006),

citing
415

IL
C

S
5/39.2(e)

(2008).
“W

hen
the

issue
is

w
hether

a
condition

is
necessary

to
accom

plish
the

purpose
of

a
Section

39.2(a)
citing

criterion,
the

B
oard

m
ust

determ
ine

w
hether

the
local

governm
ent’s

decision
to

im
pose

the
condition

is
against

the
m

anifest
w

eight
of

the
evidence.”

W
aste

M
gm

t.
of

Ill.,
Inc.

v.
W

ill
C

ounty
B

oard,
PC

B
99-141,

slip
op.

at
3

(Sept.
9,

1999)

(citation
om

itted),
aff’d

sub
nom

.
W

ill
C

ounty
B

oard
v.

PC
B

,
319

Ill.A
pp.3d

545,
747

N
.E

.2d
5

(3rd
D

ist.
2001);

see
also

T
ow

n
&

C
ountry

U
tilities,

Inc.
v.

PC
B

,
225

IIl.2d
103,

119,
866



N
.E

.2d
227,

236
(2007)

(a
review

ing
court

m
ust

determ
ine

w
hether

B
oard’s

decision
in

a
landfill

siting
appeal

w
as

against
the

m
anifest

w
eight

ofthe
evidence).

A
decision

is
against

the
m

anifest
w

eight
of

the
evidence

if
the

opposite
result

is
clearly

evident,
plain,

or
indisputable

from
a

review
of

the
evidence.

L
and

and
L

akes
C

o.
v.

PC
B

,
319

A
pp.3d

41,
48,

743
N

.E
.2d

188,
194

(3rd
D

ist.
2000);

F
airview

A
rea

C
itizens

T
askforce

v.
PC

B
,

198
Ill.

A
pp.

3d
541,

550,
555

N
.E

.2d
1178,

1184
(3rd

D
ist.

1990).
T

he
B

oard
is

not
in

a
position

to
rew

eigh
the

evidence,
but

it
m

ust
determ

ine
w

hether
the

decision
of

the
local

authority
is

against
the

m
anifest

w
eight

of
the

evidence.
Id.

(citations
om

itted).
T

he
applicant

has
the

burden

of
proving

that
the

conditions
are

not
necessary

to
accom

plish
the

purposes
of

the
A

ct
and

therefore
w

ere
im

posed
unreasonably.

R
ochelle

W
aste

D
isposal,

L
L

C
v.

the
C

ity
of

R
ochelle,

and
the

R
ochelle

C
ity

C
ouncil,

PC
B

07-113,
slip

op.
at

21
(Jan.

24,
2008),

citing
IE

PA
v.

PC
B

,

118
III.

A
pp.

3d
772,

780,
455

N
.E

.2d
188,

194
(1st

D
ist.

1983);
415

JL
C

S
5/40.1(a)

(2006);
35

Ill.
A

dm
.

C
ode

107.506.
T

he
B

oard
has

authority
to

m
odify

conditions
im

posed
by

the
local

siting
authority

to
the

extent
that

they
are

not
supported

by
the

record
or

w
ould

be
inconsistent

w
ith

the
purposes

of
the

A
ct.

See
B

row
ning

Ferris
Industries

of
Illinois

v.
L

ake
C

ounty
B

oard
of

S
upervisors

and
IE

PA
,

PC
B

82-101,
slip

op.
at

14-15
(D

ec.
2,

1982).

IL
W

aiver
of

C
laim

s
on

A
ppeal

O
n

S
eptem

ber
2,

2010,
P

etitioner
filed

the
instant

appeal
challenging

Special
C

ondition

2.2
on

the
grounds

that
it

is,
“unsupported

by
the

record;
against

the
m

anifest
w

eight
of

the

evidence;
standardless;

vague;
not

w
ithin

the
authority

of
the

C
ity

to
im

pose;
not

reasonable
and

necessary
to

accom
plish

the
purposes

of
Section

39.2
of

the
A

ct;
potentially

in
conflict

w
ith

perm
it

conditions
im

posed
by

the
Illinois

E
nvironm

ental
P

rotection
A

gency;
and

inconsistent

w
ith

the
regulations

prom
ulgated

by
the

B
oard.”

P
etition

fo
r

H
earing

to
C

ontest
Siting

C
ondition,

¶5.
F

or
the

reasons
set

forth
below

,
P

etitioner
has

in
w

hole
or

in
part

w
aived

several

2



of
the

foregoing
grounds

upon
w

hich
it

bases
this

appeal
and

for
that

reason
this

appeal
should

be
denied.

A
.

F
ailure

to
P

resent
E

vidence
or

C
itation

to
R

ecord

A
quick

review
of

Petitioner’s
brief

reveals
a

com
plete

failure
to

present
argum

ents

related
to

each
of

the
follow

ing
grounds

for
appeal:

unsupported
by

the
record;

against
the

m
anifest

w
eight

of
the

evidence;
standardless;

and
vague.

In
fact,

Petitioner’s
brief,

except
for

presenting
the

history
of

the
siting

hearing,
com

pletely
ignores

the
R

ecord
on

w
hich

the
C

ity

relied
in

adopting
Special

C
ondition

2.2.
Illinois

law
is

replete
w

ith
cases

w
hich

hold
that

points

raised
by

an
appellant

but
not

supported
by

argum
ents

or
citations

to
authority

are
deem

ed

w
aived.

V
ancura

v.
K

atris,
238

Il1.2d
352,

939
N

.E
.2d

328
(2010);

B
ennett

v.
C

hicago
T

itle
and

T
rust

C
o.,

404
Ill.A

pp.3d
1088,

936
N

.E
.2d

1068
(Ill.A

pp.
1

D
ist.

2010);
Fleissner

v.
Fitzgerald,

403
Ill.A

pp.3d
355,

937
N

.E
2d

1152
(Ill.A

pp.
2

D
ist.

2010).

F
urtherm

ore,
the

petitioner
bears

the
burden

of
proof

in
a

proceeding
review

ing
a

local

siting
decision

and
the

special
conditions

im
posed

therein.
35

Ill.
A

dm
.

C
ode

§107.506;
415

IL
C

S
5/40.1(a).

B
y

failing
to

cite
to

the
R

ecord
or

any
case

law
in

support
of

its
argum

ents
that

Special
C

ondition
2.2

is
against

the
m

anifest
w

eight
of

the
evidence

or
unsupported

by
the

record,
P

etitioner
has

failed
to

m
eet

its
burden.

F
or

each
of

the
foregoing

reasons,
Petitioner’s

appeal
should

be
partially

denied
w

ith

respect
to

any
argum

ents
that

Special
C

ondition
2.2

is
unsupported

by
the

record,
against

the

m
anifest

w
eight

ofthe
evidence,

standardless
and

vague.

B
.

P
etitioner

C
onsented

to
P

art
of

S
pecial

C
ondition

2.2

In
review

ing
the

R
ecord

(C
5-28)

and
Petitioner’s

B
rief,

it
is

clear
that

P
etitioner

found
an

earlier
version

of
Special

C
ondition

2.2
reasonable.

A
n

excerpt
from

Petitioner’s
B

rief,
and

the

earlier
version

of
Special

C
ondition

2.2
referred

to
therein,

helps
highlight

this
point:

3



O
n

June
8,

2010,
V

eolia’s
counsel

subm
itted

P
roposed

F
indings

of
F

act
and

C
onclusions

of
L

aw
,

(C
5-l

to
C

5-19)
and

counsel
for

the
C

ity’s
review

team
subm

itted
a

m
em

orandum
,

w
hich

included
proposed

findings
and

26
proposed

siting
conditions.

(C
5-20

to
C

5-27)
O

n
June

20,
2010,

V
eolia

filed
a

response
to

the
review

team
’s

m
em

orandum
in

w
hich

it
agreed

to
be

bound
by

the
26

conditions.
(C

5-28).
(P

etitioner’s
B

rief,
Page

2)

*
*

*

2.2
P

rior
to

subm
itting

the
developm

ent
perm

it
application

to
the

IE
PA

for
the

proposed
Facility,

the
O

w
ner/O

perator
shall

subm
it

draft
plans

and
designs

relating
to

the
landfill

gas
collection

and
control

system
to

the
C

ity
of

Z
ion

for
review

and
approval.

T
he

C
ity

shall
have

up
to

60
days

from
subm

ittal
to

render
its

approval
or

denial
of

the
proposed

design.
T

he
O

w
ner/O

perator
shall

be
responsible

for
reim

bursing
the

C
ity

for
any

costs
related

to
the

review
ofthe

proposed
design.

(C
5-22)

B
ased

on
the

foregoing
consent,

it
becom

es
clear

that
the

evaluation
of

Special
C

ondition

2.2,
and

Petitioner’s
appeal,

m
ust

be
broken

into
tw

o
parts:

(i)
the

review
of

P
etitioner’s

initial

gas
collection

and
control

system
(“G

C
C

S”)
plan,

and
(ii)

the
review

of
Petitioner’s

subsequent

G
C

C
S

m
odifications.

B
ased

on
the

foregoing
consent,

P
etitioner

m
ust

be
found

to
have

w
aived

its
contest

to
the

C
ity’s

review
of Petitioner’s

initial
G

C
C

S
plan.

F
or

the
foregoing

reasons,
Petitioner’s

appeal
should

be
denied

in
part

w
ith

respect
to

that

portion
of

Special
C

ondition
2.2

w
hich

addresses
the

C
ity’s

review
of

Petitioner’s
initial

G
C

C
S

plans
and

the
B

oard
should

at
the

very
m

ost
m

odify
Special

C
ondition

2.2
to

m
atch

the
form

to

w
hich

P
etition

consented.

III.
S

pecial
C

ondition
2.2

is
S

upported
by

M
anifest

W
eight

of
the

E
vidence

A
.

R
eview

of
P

etitioner’s
In

itial
G

C
C

S
P

lan

In
case

the
P

etitioner’s
consent

is
not

sufficient
to

support
at

least
the

first
part

o
f

Special

C
ondition

2.2,
it

is
also

supported
by

the
m

anifest
w

eight
of

the
evidence.

In
addition

to
the

citations
to

the
R

ecord
presented

by
the

Solid
W

aste
A

gency
of

L
ake

C
ounty

(“S
W

A
L

C
O

”)
in

4



its
Public

C
om

m
ent,

filed
February

7,2011,
the

m
ost

direct
evidence

that
the

C
ity’s

review
and

approval
o
f

the
Petitioner’s

initial
G

C
C

S
plan

is
reasonable

and
necessary

is
presented

by
the

testim
ony

of P
etitioner’s

w
itness,

D
evin

M
oose,

P.E
.,

in
the

exchange
set

forth
below

:

M
R

.
PR

IC
E

:
A

nd
the

best
w

ay
to

control
landfill

gas
and

odor
m

igration
is

through
the

installation
and

proper
operation

of
a

gas
collection

control
system

.
W

ould
you

agree?

M
R

.
M

O
O

SE
:

Y
es.

M
R

.
PR

IC
E

:
A

nd
w

e
have

talked
about

the
fact

that
you

said
in

your
opening

com
m

ents
that

this
-
-

at
this

stage,
this

is
a

fairly
prelim

inary
design

of
the

landfill.
It

goes
through

m
any

m
ore

[iterations]
even

after
this

w
ith

m
ore

specificity
and

m
ore

detail,
correct?

M
R

.
M

O
O

SE
:

C
orrect.

M
R

.
PR

IC
E

:
G

iven
the

prim
acy

of
the

odor
issue,

the
city

w
ould

like
to

have
the

opportunity
to

review
and

com
m

ent
on

the
final

design
before

it
goes

dow
n

to
the

E
PA

for
perm

itting.
W

ould
that

requirem
ent

be
reasonable

in
your

opinion,
that

the
city

have
the

opportunity
to

review
and

com
m

ent
on

the
design

before
it

is
finally

subm
itted

to
the

E
PA

?

M
R

.
M

O
O

SE
:

It
is

m
ore

than
reasonable.

I
think

it
is

w
elcom

ed.

(C
3-l79)

B
ased

on
the

m
anifest

w
eight

of
the

evidence,
especially

the
foregoing

testim
ony,

the

P
etitioner’s

appeal
should

be
denied

and
Special

C
ondition

2.2
should

be
affirm

ed,
at

lease
w

ith

respect
to

the
C

ity’s
opportunity

to
review

and
approve

the
P

etitioner’s
initial

G
C

C
S

plans.

B
.

R
eview

of
P

etitioner’s
S

ubsequent
G

C
C

S
M

odifications

N
ext,

the
B

oard
should

observe
the

great
deal

of
attention

the
C

ity,
SW

A
L

C
O

and
the

public
participants

focused
on

the
landfill’s

odor
problem

s
during

testim
ony,

exam
ination

and

public
com

m
ent,

as
w

ell
as

the
history

of
odor-related

violations
described

in
T

able
V

-2
in

A
ppendix

V
.

See
generally

C
3-81

to
C

3-82;
C

-85;
C

3-93;
C

3-100
to

C
3-101;

C
3-109

to
C

3-

113;
C

3-139
to

C
3-140;

C
3-174;

and
C

1-5350
to

C
1-5355.

5



T
he

G
C

C
S

Plan
is

also
not

expected
to

be
a

static
system

w
hich

w
ill

never
change.

T
he

P
etitioner

adm
its

to
planning

another
$1

m
illion

of
im

provem
ents

to
the

current,
pre-E

xpansion

G
C

C
S

system
(C

3-94)
and

states
that

as
the

landfill
experiences

grow
th

and
m

aturation
the

P
etitioner

w
ill

need
to

continue
to

“stay
in

front
ofthat

gas
production

curve.”
(C

3-l07)

F
urtherm

ore,
Special

C
ondition

2.2
does

not
operate

independently
of

the
other

conditions
of

approval
im

posed
by

the
C

ity.
Special

C
ondition

2.2
provides

a
m

eans
for

the
C

ity

to
m

onitor
and

enforce
the

Petitioner’s
com

pliance
w

ith
other

conditions
of

approval
related

to

the
C

ity’s
concern

for
P

etitioner’s
odor

m
anagem

ent,
including:

2.4
(G

C
C

S
flare

capacity
not

less
than

9%
greater

than
peak

landfill
gas

production)
(C

5-22);
2.5

(G
C

C
S

m
ust

be
constructed

before
leachate

recirculation
w

ill
occur

and
such

recirculation
system

m
ust

be
convertible

for
gas

extraction)
(C

5-22);
2.12

(odor
com

plaint
root

cause
analysis

and
corrective

action
plan)

(C
5-23

to
C

5-24);
and

2.13
(odor

m
itigation

m
isting

system
)

(C
5-24).

H
ence,

if
the

C
ity

is
not

given
the

opportunity
to

review
the

Petitioner’s
future

m
odifications

to
its

G
C

C
S

plan
it

w
ill

frustrate
its

ability
to

enforce
other

conditions
of

approval,
ensure

that
P

etitioner
is

“staying
ahead

of
the

curve,”
and

m
odifying

its
G

C
C

S
in

response
to

the
relevant

findings
of

any
root

cause
analysis

triggered
by

a
series

of
odor

com
plaints.

B
ased

on
the

m
anifest

w
eight

of
the

evidence
the

P
etitioner’s

appeal
should

be
denied

and
Special

C
ondition

2.2
should

be
affirm

ed
in

its
entirety.

IV
.

S
pecial

C
ondition

2.2
is

C
onsistent

w
ith

the
P

urposes
of

the
A

ct

A
.

S
tatu

to
ry

C
o

n
stru

ctio
n

R
equires

A
pproval

of
S

pecial
C

ondition
2.2

T
he

P
etitioner

reads
Special

C
ondition

2.2
to

“require”
C

ity
C

ouncil
approval

of
all

future
G

C
C

S
m

odifications
and

assum
es

that
the

C
ity’s

com
m

ents
in

such
review

w
ill

necessarily
create

conflicts
w

ith
the

IE
PA

air
perm

itting
regim

e.
Frankly,

P
etitioner’s

6



interpretation
overreaches

and
m

isinterprets
Special

C
ondition

2.2
in

light
of

the
evidentiary

and

statutory
context

in
w

hich
it

w
as

im
posed.

Special
C

ondition
2.2

grants
the

C
ity

the
opportunity

to
review

the
plans

for
future

G
C

C
S

m
odifications,

but
does

not
require

the
C

ity
to

perform
such

review
.

If
the

C
ity

does
perform

such
review

,
it

does
not

expressly
state

w
hat

standards
w

ill
apply.

T
o

that
extent,

Special

C
ondition

2.2
m

ay
be

considered
am

biguous.
H

ow
ever,

am
biguity

itself
does

not
render

Special

C
ondition

2.2
m

eaningless
or

invalid.
R

ather,
the

am
biguity

sim
ply,

“w
idens

the
range

of

evidence
that

m
ay

be
used

to
discover

w
hat

the
drafters

intended.”
C

ounty
of

K
ankakee,

et
al.

v.

Illinois
P

ollution
C

ontrol
B

oard,
et

al.,
396

Ill.A
pp.3d

1000,
2009

W
L

4723290
(Ill.A

pp.
3

D
ist.

2009)
(citing

H
arvel

v.
C

ity
of

Johnston
C

ity,
146

IlI.2d
277,

284,
586

N
.E

.2d
1217

(1992)).
If

the
language

of
the

condition
is

susceptible
of

tw
o

constructions,
one

of
w

hich
w

ill
carry

out
its

purpose
and

another
w

hich
w

ill
defeat

it,
the

condition
should

receive
the

form
er

construction.

Id.
F

urtherm
ore,

interpretation
of

an
am

biguous
statute

or
ordinance

m
ay

be
clarified

by

referring
to

legislative
intent

described
in

com
panion

language
describing

the
purpose

o
f

the
law

.

Id.

In
this

context,
Special

C
ondition

2.2
w

as
im

posed
in

corm
ection

w
ith

the
siting

criteria

described
at

Section
39.2(u),

to
w

it:
“(ii)

the
facility

is
so

designed,
located

and
proposed

to
be

operated
that

the
public

health,
safety

and
w

elfare
w

ill
be

protected.”
C

onsequently,
the

scope
of

the
C

ity’s
review

of
the

Petitioner’s
G

C
C

S
plans,

w
hether

initially
or

in
the

future,
m

ust
be

guided
by

the
purpose

ofthis
criteria,

w
hich

clearly
does

not
anticipate

the
C

ity
interjecting

itself

into
the

air
perm

itting
regim

e
adm

inistered
by

the
Illinois

E
nvironm

ental
Protection

A
gency.’

T
o

interpret
Special

C
ondition

2.2
to

m
ean

that
the

C
ity

w
ill

necessarily
create

conditions
w

hich

A
lthough

the
C

ity
doesn’t

concede
that

reference
to

statutory
or

regulatory
perform

ance
standards

is
inappropriate

for
m

easuring
w

hether
the

E
xpansion

w
ill

be
operated

so
that

the
public

health,
safety

and
w

elfare
w

ill
be

protected.

7



conflict
w

ith
the

applicable
air

pollution
regulations

and
cause

the
Petitioner

to
be

placed
in

an

untenable
position

is
to

choose
the

connotation
w

hich
renders

it
invalid.

C
learly,

this
choice

is

disfavored
and

is
unnecessary

according
to

the
plain

language
ofthe

condition.

F
urther

clarification
of

the
C

ity’s
intent

for
im

posing
Special

C
ondition

2.2
is

found
in

the
prelim

inary
language

described
in

the
C

ity
review

team
’s

June
8,

2010,
m

em
orandum

describing
the

suggested
conditions

of
approval,

w
hich

w
as

adopted
by

the
C

ity
C

ouncil.
(C

5-

21)
T

here
it

states
that

the
purpose

of
the

special
conditions

is
to

address
the

pattern
of

operational
challenges

related
to

the
collection

and
control

of
landfill

gas,
etc.,

and
to

exercise

sufficient
additional

control
to

ensure
that

such
challenges

w
ill

be
m

inim
ized

so
that

the
public

health,
safety

and
w

elfare
w

ill
be

protected.
(C

5-21)
T

here
is

no
direct

or
im

plied
intent

presented
by

this
language

that
the

C
ity

desires
to

interject
itselfinto

the
air

perm
itting

process.

Finally,
as

described
above.

Special
C

ondition
2.2

w
orks

in
tandem

w
ith

a
num

ber
of

the

other
special

conditions
im

posed
in

relation
to

criteria
39.2(u)

—
conditions

w
hich

the
P

etitioner

is
not

challenging
and

does
not

find
unreasonable.

C
ertainly,

it
is

consistent
w

ith
the

purpose
of

the
statute

for
the

C
ity

to
create

a
m

echanism
w

hich
assists

it
in

m
onitoring

and
enforcing

the

conditions
of

siting
approval.

See
L

ake
C

ounty
v.

Illinois
P

ollution
C

ontrol
B

d.,
120

H
l.A

pp.3d

89,
100,

457
N

.E
.2d

1309,
1316

(Ill.A
pp.

2
D

ist
1983)

(T
he

pow
er

to
im

pose
conditions

under

Section
39.2(e)

im
plies

a
pow

er
to

enforce
them

.)
N

othing
about

this
condition

is
inherently

inconsistent
w

ith
the

regulatory
schem

e
or

necessarily
interjects

the
C

ity
into

the
air

perm
itting

process.F
or

all
of

the
foregoing

reasons,
the

B
oard

should
find

Special
C

ondition
2.2

is
valid

and

deny
the

P
etitioner’s

appeal.
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B
.

A
nalogous

to
M

acon
C

ounty
C

ondition
8

analysis

T
he

instant
case

is
analogous

to
the

B
oard’s

analysis
of

C
ondition

8
in

the
appeal

captioned
V

eolia
E

S
V

alley
V

iew
L

andfill,
Inc.

v.
C

ounty
B

oard
of

M
acon

C
ounty,

PC
B

10-31

(S
eptem

ber
2,

2010).
In

M
acon

C
ounty

an
affiliate

of
the

P
etitioner

argued
that

the
subject

condition
“could

conflict
w

ith
the

IE
PA

perm
it

issued
for

the
expansion.. .V

eolia
believes

that

this
condition

w
ould

put
it

in
an

irreconcilable
position

of
being

required
by

the
IE

PA
to....[be]

in
violation

of
this

condition.”
Id.,

at
7.

In
response,

M
acon

contended
that:

V
eolia

has
objected

to
this

condition
on

the
basis

that
it

could
conflict

w
ith

the
IE

PA
-issued

perm
it...M

acon
argues

that
it

is
not

trying
to

subvert
the

IE
PA

process,
but

m
erely

be
allow

ed
to

m
eaningfully

participate
in

any
proposed

changes
to

the
operation

ofthe
landfill

in
the

future
that

w
ould

change
the

basis
upon

w
hich

the
C

ounty
granted

approval.

M
acon

states
that

this
landfill

has
accum

ulated
a

num
ber

of
violations

and
that

others
ow

ned
by

V
eolia

also
appear

to
have

operational
issues.

M
acon

considered
this

inform
ation

w
hen

determ
ining

w
hether

or
not

to
grant

local
siting

approval
under

the
health,

safety
and

w
elfare

criterion
and

to
im

pose
appropriate

conditions
thereto.

M
acon

opines
that,

based
on

the
landfill’s

historically
poor

perform
ance,

it
is

reasonable
for

M
acon

to
w

ant
to

m
aintain

som
e

control
over

the
operation

of
the

landfill
during

the
tim

e
proposed

by
V

eolia.
Id.

A
t

8.

If
there

w
ere

a
m

ore
com

parable
case

it
w

ould
be

difficult
to

find.
U

nder
this

set
of

facts

the
B

oard
found

that
the

subject
condition

addressing
the

future
operation

of
the

landfill

expansion
w

as
reasonable

and
supported

by
the

m
anifestw

eight
ofthe

evidence.
Id.

at
9.

In
M

acon
C

ounty,
V

eolia
sim

ilarly
relied

on
the

C
hristian

C
ounty

case
for

the
prem

ise

that
the

C
ounty

did
not

have
“continuing

pow
ers”

once
the

C
ounty

B
oard

granted
siting

approval.
T

he
B

oard
rejected

this
argum

ent
and

distinguished
M

acon
C

ounty’s
C

ondition
8

by

finding
the

C
ounty,

“is
not

im
posing

on
itself

“continuing
pow

ers”
in

the
sam

e
w

ay
as

set
forth

under
C

hristian
C

ounty
L

andfill
(i.e.

to
im

pose
future

conditions
w

hich
m

ay
alter

or
affect

the

9



A
gency’s

perm
it),

but
is

m
erely

providing
itself

an
assurance

that
an

influential
factor

in
its

decision-m
aking

w
ill

continue
so

that
C

riterion
2

is
m

et.”
Id.

A
s

explained
in

the
foregoing

section,
Special

C
ondition

2.2
is

not
designed

to
im

pose
on

the
C

ity
continuing

pow
ers

w
hich

m
ay

alter
or

affect
the

A
gency’s

perm
it.

Instead,
Special

C
ondition

2.2
is

intended
to

first
ensure

the
original

G
C

C
S

design
w

ill
protect

the
public

health,

safety
and

w
elfare

and,
as

it
relates

to
future

m
odifications,

to
ensure

that
influential

factors
in

its

decision-m
aking

process,
as

evidenced
by

the
related

special
conditions,

continue
to

be
m

et.

Just
as

in
M

acon
C

ounty,
the

B
oard

should
find

that
Special

C
ondition

2.2
is

reasonable

and
necessary

to
ensure

the
public

health,
safety

and
w

elfare
is

protected
as

required
under

C
riteria

39.2(a)(ii)
of the

A
ct.

415
IL

C
S

5/39.2(a)(ii).

V
.

C
onclusion

For
the

reasons
set

forth
in

this
brief,

the
B

oard
should

affirm
Special

C
ondition

2.2
and

deny
Petitioner’s

appeal.

R
espectfully

subm
itted,

C
IT

Y
C

O
U

N
C

IL
O

F
T

H
E

C
IT

Y
O

F
Z

IO
N

B
y

one
of

its
attorney

A
dam

B
.

Sim
on

D
erke

J.
Price

A
ncel,

G
unk,

D
iam

ond,
B

ush,
D

iC
ianni

&
K

rafthefer,
P.C

.
A

ttorneys
for

R
espondent

140
South

D
earborn

Street,
Sixth

F
loor

C
hicago,

Illinois
60603

(312)
782-7606

(312)
782-0943

Fax
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C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

1,the
undersigned,

certify
that

on
F

ebruary
28,

2011,
I

have
served

the
R

E
S

P
O

N
S

E
B

R
IE

F
O

F
R

E
S

P
O

N
D

E
N

T
C

IT
Y

C
O

U
N

C
IL

O
F

T
H

E
C

IT
Y

O
F

Z
IO

N
,

on
the

follow
ing

persons
at

the
follow

ing
addresses

by
U

.S.
M

ail,
postage

prepaid.

G
erald

P.
C

allaghan
F

reeborn
&

P
eters,

L
L

P
A

ttorneys
for

P
etitioner

311
S.

W
acker

D
rive,

Suite
3000

C
hicago,

Illinois
60606-6677

L
arry

C
lark

700
N

.
L

ake
S

treet
Suite

200
M

undelein,
IL

60060

S
U

B
S

C
R

IB
E

D
A

N
D

S
W

O
R

N
T

O
B

E
F

O
R

E
M

E
this

2
8

t
h

D
ay

of
F

ebruary,
2011.

N
otary

P
ublic

/

“OFFICIAL
SEAL”

(SE
A

L
)

SHARON
J.STA8RAW

A
Notaiy

Public,State
ofIllinois

M
yCommissionExpiresprtI05,2011


